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Statement. 


The plea of defendant, National Phonograph 
Company is bad both in point of fact and in point 
of law. 

Edward D. Easton was called and sworn as a 
witness on behalf of defendant. Mr. Easton testi- 
fied that he was President of the American Graph- 
ophone Company and of the Columbia Phonograph 
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Company General (385). Mr, Easton further testi- 
fied (422) as follows:— 


“RXQ101. The defendant’s plea states ‘that 
the complainant’s bill of complaint was not exhibit- 
ed by the complainant, nor for the benefit of com- 
plainant, and is not being prosecuted by complain- 
ant, but that said bill of complaint was exhibited 
by the American Graphophone Company and the 
Columbia Phonograph Company General, both be- 
ing corporations organized under the laws of the 
State of West Virginia, and both being residents of 
said State, for their exclusive benefit, and that the 
said suit is being prosecuted solely by them and that 
they are the only party or parties interested in the 
prosecution thereof” What have you to say in re- 
gard to these allegations? A. That is not the 
fact.” 





Upon the argument, defendant’s counsel con- 
ceded that the allegations of the plea are not sup- 
ported by the proofs. Complainant’s counsel being 
of that opinion took no testimony whatever. The 
proposition, advanced by defendant's counsel upon 
the argument, that James L. Audem is the assignee 
of complainant's rights and the real plaintiff in the 
suit and a resident of New Jersey finds no basis at 
all in the plea and comes as a surprise to complaint- 
ant’s counsel. However, the proposition is not sup- 
ported by the evidence, nor is defendant’s argument 
supported by the decided cases. 

Tt appears from the bill of complaint herein that 
this is a suit in equity brought by and in the name 
of complainant, New York Phonograph Company}; 
that the bill was signed and verified by H. M. Funs- 
ton, President of New York Phonograph Company; 
and that the bill was filed by Elisha K. Camp and 
Louis Hicks, solicitor and counsel for New York 
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aph Company. The bill sets forth the con- 
tract rights of New York Phonograph Company 
and the infringement of those rights by defendant, 
National Phonograph Company, and its co-defend- 
ants. The prayer of the bill is for damages and 
profits and fer a preliminary and permanent in- 
junction restraining defendants from further viola- 
tion of complainant's contract rights. The bill was 
tiled Jan, 12,1901. Upon demurrer, Judge Wheeler 
held that the bill shows “a known and unjustifiable 
invasion by the defendant of the lawful rights of 
the plaintiff.” Judge Wheeler's opinion is re- 
ported (New York Phonograph Co. y. National 
Phonograph Co., 112 Fed., 822). Judge Wheeler 
rested his decision upon reason and upon the an- 
thority of Judge Gray's opinion in a similar ease 
(New England Phonograph Co, y. Edison, 110 
Fed., 26). 

James L, Anfem, a witness called and sworn on 
behalf of defenuant testified as follows: “The pres- 
ent suit is brought, as I understand it, by the New 
York Phonograph Company by its filing its bill of 
complaint signed by H. M. Funston, its president” 
(182). “The bill of complaint of the New York 
Phonograph Company was signed by AH. M. Funs- 
ton, President of the New York Phonograph Com- 
pany, and the suit was brought by the filing of that 
bill” (180). 

“RXQ281. Under whose authority and by 
whose direction was this suit brought? A. Under 
the authority of a resolution of the New York Pho- 
nograph Company, and by virtue of the contract 
entered into between the New York Phonograph 











Company and myself to prosecute the suit as their 


representative” (290), 

The contract referred to by Mr. Andem was exe- 
ented in the State and County of New York on 
Noy. 9, 1900, as appears from the acknowledgment 
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(80) of the execution ef the contract before the 
notary public. The contract recites that this de- 
fendant and its co-defendants had violated the 
franchises and contracts of New York Phonograph 
Company (73) and that the New York Phonograph 
Company “desires to enforce its rights under said 
franchises and contracts and to recover from the 
parties who may have violated the same, the profits 
and damages resulting therefrom” (73), and James 
L, Andem for such purpose was in the words of the 
contract, appointed by the New York Phonograph 
Company “as its true and lawful attorney with full 
power and authority to perform any and all things 
for and in its behalf” (78). Under the contract, 
suits, claims and demands were to be prosecuted, 
“for and on its behalf, in order to recover said 
profits and damages and to enforce said rights” 
(74). Mr. Andem was authorized “to collect and 
receive on behalf of the party of the first part any 
moneys that may be collected on behalf of the party 
of the first part (New York Phonograph Com- 
pany), by reason of the prosecution, etc., of the 
rights, ete., of the party of the first part, ete.” (76). 
The New York Phonograph Company agreed that 
it would “not during the prosecution of any suit or 
within one year from the date of this agreement, 
without the written consent of the party of the sec- 
ond part, abandon, compromise, settle or adjust 
said rights, claims, demands or suits” (78). As 
“compensation” for his “services,” Mr, Andem was 
to receive “a sum equal to 60 per cent. of any and 
all monevs he may receive or collect . 2". . by 
reason of the prosecution, ete., of the rights. claims 
and demands of the party of the first part” (75). 
Furthermore the agreement of Noy. 9, 1900, was ac- 
companied by a collateral agreement forming part 
thereof (236) wherein Mr. Andem was obligated 
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“not to compromise or settle the claims and de- 
mands of the party of the first part (New York 
; Phonograph Co, for less than $10,000 unless here- 
after authorized so to do in writing by the party of 
the first part” (237). Furthermore, Mr. Andem 
could act only under advice of counsel (75). 
Clearly these contracts were contracts of em- 
ployment, providing compensation for services nev- 
essary to be rendered in order to enable the corpora- 
tion complainant herein to enforce by injunction its 
contract rights and to recover damages and profits 
for past violations. Defendant's argument, that 
Andem became by these contracts the assignee of 
the rights declared upon in the complaint, is not 
worthy of serious consideration. There is no as- 
| signment whatever by complainant to Mr. Andem. 
Especially is there no assignment of any interest in 
complainant’s contracts and franchises for the sole 
and exclusive right to sell and use phonographs 
within the State of New York. The object of the 
hill is to enforce by injunction complainant's said 
rights. In this relief Mr. Andem has not the re- 
motest interest except as a shareholder and officer, 
and he so testifies (2 The most that can be 
said is that Mr. Andem’s compensation for services 
it to he “equal to,’ that is, measured by, the amount ~ . 
recovered in cash for damages and profits (75). 
H If by virtue of the foregoing contracts Mr. An- 
dem had endeavored to sne in his own name the 
suits would be dismissed under the ruling of the : { 
i Supreme Court in Farmington v, Pillsbury, 114 | 
T. &., 138. In that case, plaintiff gave his note for : | 
$500 and agreed “as a further consideration for H 
said coupons,” upon which suit was brought. to pay | 
| to the holders of the bonds 50 per cent. of the net \ 
' amount collected. The Court said (p. 146) :—*The 
| anit is their own in reality, though they hare agreed 
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that the plaintij’ may retain one-half of what he 
collects for the use of his name and the trouble in 
collecting.” It appearing therefore, that plaintiff 
was not the owner of the demand in suit, although 
there was a formal assignment, and that the ar- 
rangement was a contrivance to give the United 
States Court jurisdiction by diversity of citizen- 
ship, the suit was dismissed for want of jurisdic- 
tion. See also Lake Co. Com. v. Dudley, 173 UL S.. 
253, citing and following this case. 

The resolution of the Board of Directors passed 
Oct. 22, 1900, authorized the officers of New York 
Phonograph Company to execute and deliver to Mr, 
Andem a contract, “whereby he is empowered to 
commence and prosecute suits on behalf of this 
company against any and all parties infringing on 
the territory of this company” (97). 

The agreement for the employment of counsel by 
Mr. Andem with reference to the prosecution of 
“certain valid claims and demands existing in fa- 
vor of the New York Phonograph Company against 
* * * National Phonograph Company and oth- 
ers” (246) contains most emphatie and distinct 
provisions to the effect that connsel were retained 
and employed “to proseente said claims and de- 
mands” “in the manner aforesaid, and in the inter- 
est of and on behalf of the parties aforesaid and 
each and every one of them interested in said claims 
and demands” (251), and “in such manner as will 
realize the largest and best recovery and advantages 
to and for and on behalf of the persons interested in 
said claims” (25 i 

The parties aforesaid were the New York Phono- 
graph Company, the New England Phonoeranh 
Company. which possesses similar claims and de- 
mands. Mr. Andem and the counsel. The contract 
hetween Mr. Andem and counsel, therefore. ex- 
pressly excluded in the prosecution of the claims 
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and dewands of the New York Phonograph Com- 
pany and New England Phonograph Company the 
consideration of any interest other than the inter- 
est of those companies and their agent and attor- 
neys. Under the contract, the interest of the Amer- 
ican Graphophone Company or of the Columbia 
Phonograph Company General, if any could not be 
considered, . 

In December, 1900, Mr. Andem was a stockholder 
in New York Phonograph Company (167). On 
Feb. 5 and Feb. 20, 1901, Mr. Andem became a 
trustee (69) and Secretary (59) of New York Pho- 
nograph Company. The trustees, officers and stock- 
holders of New York Phonograph Company have 
been most active and diligent and determined in 
the prosecution of this suit and other suits to main- 
tain and enforce the contract rights of the company 
and to recover damages and profits for the violation 
thereof (171-172). At least fifty-five stockholders 
have contributed money to aid the company in 
maintaining its rights (204). These contributions 
were made by the stockholders in response to the 
letter of Feb. 25, 1902, of the Executive Committee 
of the Board of Trustees (268). The ExecutiveCom- 
mittee was authorized by the Board of Trustees of 
the company by resolution passed Feb, 20, 1901, to 
collect the moneys from the stockholders requested 
in the letter of Feb. 25, 1901 (266). The contribu- 
tions were made with reference to this suit (110) 
and with reference to suits brought against the 
agents of this defendant and its co-defendants doing 
business within the State of New York in violation 
of the contract rights of New York Phonograph 
Company (110, 177, 379). These contributions, 
complainant agreed to repay to the stockholders 
out of moneys awarded to complainant in this and 
similar suits (8379). By resolution passed May 18, 
1901, the Board of Trustees authorized the Vice- 
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President of the company, L. E. Evans, to employ 
counsel to prosecute vigorously suits in the Su- 
preme Court of New York against Davega, Jones, 
Douglas & Co., Foote, Pierson & Co., and A. D. Mat- 
thews & Sons, agents and dealers of this defendant 
and its co-defendants within the State of New York 
(101, 102, 326). The Appellate Division of the Su- 
preme Court of New York affirmed interlocutory 
judgments overruling the demurrers of the defend- 
ants in the said suits against Davega and Matthews 
& Sons (68 App. Div., 646). Mr. Andem testified 
that neither the American Graphophone Company 
nor the Columbia Phonograph Company General, 
nor Edward D. Easton is a stockholder in the New 
York Phonograph Company (64, 65) and Mr. Eas- 
ton testified, as above stated, that the allegations of 
the plea are not in accordance with the facts (422). 
There is not a syllable of testimony to show that 
either the American Graphophone Company or the 
Columbia Phonograph Company General is, in any 
way, engaged in the prosecution of this suit. Mr. 
Easton testified positively that the Columbia Pho- 
nograph Company General had paid no money to 
and had made no agreement with James L. Andem 
or the New York Phonograph Company in connec- 
tion with the litigation between New York Phono- 
graph Company and the National Phonograph 
Company (402, 404). Defendant’s counsel did not 
see fit to ask Mr. Easton with reference to the 
American Graphophone Company and, in the ab- 
sence of evidence to the contrary, the lack of any 
connection between the American Graphophone 
Company in this suit is fnlly proved by the testi- 
mony of Mr. Easton already quoted to the effect 
that the allegations of the plea are not in accord- 
ance with the fact. On the argument defendant’s 
counsel concealed all this, however. 

The first, second and third notices (315, 319, 326) 
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sent by complainant New York Phonograph Com- 
pany, over the signature of its President and Secre- 
taries, Messrs. H. M. Funston and Scott Tremain 
and James L. Andem and of its counsel, Elisha K. 
Cump and Louis Hicks, dated respectively Feb. 1, 
Feb, 11 and May 18, 1901, and the letters of New 
York Phonograph Company to its stockholders 
over the signatures of its Executive Committee, 
James L. Andem, Scott Tremain and L. E. Evans. 
and of its President, I. M. Funston, dated Feb. 
(268), and July =, 1901 (336), taken in connec- 
tion with the other evidence in the suit, show con- 
clusively that the allegations of the plea are false 
in point of fact, and that the bill of complaint was 
filed by and on behalf of New York Phonograph 
Company, complainant, and has been prosecuted 
solely on its behalf aud in its interest. Defendant 
having failed utterly to introduce any testimony 
supporting the allegations of the plea, complainant 
offered to defendant for examination, the former 
President and then Vice-President of the company, 
H. M. Funston (478). Defendant elected not to 
examine Mr. Funston (478) and complainant not 
desiring to introduce any testimony but resting 
upon the testimony introduced by defendant (478) 
the testimony was closed. The contention of de- 
fendant’s counsel that Mr. Andem was at the time 
of filing the bill a resident of New Jersey, the State 
of defendant's residence, is not in accordance with 
the fact. Mr. Andem then (Jan. 12, 1901), resided 
in New York and previously in Ohio (72, 228, 44, 
50, 235, 116, 88, 373, 303, 276). On Feb, 13, 1902, 











Mr. Andem was living at Bloomfield, N. J. (39). 
Under the plea Mr. Andem’s residence was not an 
issne and no testimony was taken especially to show 
it. 

Defendant’s plea contains no certificate of conn- 
sel that it is well founded in point of law, nor is it 
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supported by defendant's aflidavit that it was uot 
interposed for delay (4, 36). Clearly, the plea is 
frivolous in point of law and was interposed for 
delay. 























POINT ONE, 


The testimony shows conclusively 
that the bill of complaint herein was 
filed by and inthe interest of com- 
plainant, and that the suit has been 
prosecuted by and in the interest of 
complainant. 


The evidence in support of this point has been 
sufliciently referred to in the foregoing statement. 


POINT TWO. 


The common law relating to main- 
tenance and champerty does not 
obtain in the State of New York. 


In Browne v. West, 9 App. Div., 135, the law of 
New York is stated with reference to maintenance 
and champerty in accordance with the decisions of 
the Court of Appeals in Sedqirick v. Stanton, 14 
NY. Y., 289 and Fowler v. Callan 10: Y., 395. 
In Browne v. West, supra, the Court held that an 
agreement between plaintiff and defendant, both 
laymen, whereby West was anthorized and agreed 
to “bring or cause to be bronght in the name of the 
party of the first part (Browne), a suit against “the 
Elevated Railway Company to recover damages for 
injuries to Browne’s property, and whereby West 
agreed to pay all court costs, including attorney . 
and counsel fees and was to receive as and for his 
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compensation fifty per cent, of all muney reco 
was valid and enforceable. Such a contract, the 
court said was not against public policy nor did it 
contravene any statutory provision of New York 
relating to champerty or maintenance. To the same 
effect, are the decisions of the Court of Appeals in 
Coughlin v. R. R. Co., TL N. Y., 448, and Wetmore 
v. Hegeman, 88 N. Y., 69. These decisions of the 
-New York courts show that the common law doc- 
trine of maintenance and champerty does not ob- 
tain in New York, and that the outy statutory pro- 
visions relating to champerty or maintenance now 
in force are those prohibiting a person from taking 
a conveyance of land from any person not in pos- 
session thereof while such land is the subject of 
controversy (Penal Code, Section 129), and those 
prohibiting attorneys-at-law from buying a claim 
for the purpose of bringing an action thereon and 


ered, 








* from promising or giving a consideration as an in- 


ducement to placing in their hands a demand of any 
kind for the purpose of bringing an action thereon. 
In Sedgwick v. Stanton, supra. followed and ap- 
proved in Durgin v. Ireland 14 N. Y., 322, 328, the 
Court of Appeals points out that the old law of 
maintenance and champerty as it existed by statute 
in New York prior to the enactment of the Revised 
Statutes was swept away by the changes made in 
the Revised Statutes. The cases cited by Purnell, 
D, J., in the Clara A. McIntyre, 94Fed., 552 with 
reference to the law of New York, namely: Burt rv. 
Place, 6 Covw., 431, and Ward v. Van Rokkelen, 2 
Paige, 289, are not the law of New York to-day, but 
stote the law of New York as it existed by statute 
prior to the enactment of the Revised Statutes. 
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- POINT THREE. 


Even where a champertous con- 
tract.does exist with reference toa 
cause of action, the champertous 
contract cannot be set upin bar of a t 
recovery on the cause of action. \ 


The decision of the Supreme Court of the United 
States in Burnes v. Scott, 117 U. S., 582, is the lead- 
ing case upon this point. In that case the Supreme 
Court said: 


Woods, Justice: “At common law and by 
statute, both in England and in many of the 
United States, champerty was a criminal of- 
fence. But at the present time, in most of 
ie the States, to aid the lawful suit of another 
with money or services in consideration of a 
share in the recovery, is not considered or 
punished as a crime. But in many of the 
States champertous contracts are considered 
void. This is the case in Missouri where the 
present case was tried, the Supreme Court 
so holding on the ground that the common 
law had been adopted by statute in that 
State. See xx 66, Missouri 51. The de- | 
fendant now asks us to go a long step beyond 
this ruling. 

The question raised by the present assign- 
ment of error is not whether a champertous 
contract between counsel and client is void, 
but whether the making of such a contract 
ean be set up in bar of a recovery on the same 
cause of action to which the champertous 
contract relates. 

We must answer this qnestion in the nega- 

_tive. Tt was wisely said by the Supreme 
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Court of New York, in the case of Thal 
v. Brinkerhoff 3 Cowen, 623, that the * 
of litigation may be abused, and proper rem- 
edies for groundless and vexatious litigation 
must exist, but the remedies for the abuse of 
this right should be such as not to impair the 
free use of the right itself. As the justice 
or injustice of the claim cannot be known 

* before the termination of the cause, the 
checks upon unjust litigation must in gen- 
eral consist, not in excluding the suit or the 
suitor from the courts, but in redress follow- 
ing the decision of justice upon the merits of 
the case.” 

“This is in accord with the views of this 
court. The precise point under considera- 
tion was decided in the case of Boone v. 
Chiles, 10 Pet., 177 (wherein) Engles un- 
dertook at his own expense to prosecute a 
snit for the seven hundred acres in dispute 
and * * * was to have one-half of the 
land. * * * The same rule has been de- 
clared in other American cases. Whitney r. 
Kirtland, 27 N..7. Eq.. 338, ete.” * * * 

‘We think, therefore, that * * the 
court. did not err in refusing to dismiss the 
suit because it was proseented under a cham- 
pertous agreement between the plaintiff and 
his counsel.” 


Tn Peck v. Henrich, 167 U. 8., 624, the suit was 
brought by and in the name of any attorney to 
whom a transfer of the claim had been made hy a 
champertous agreement. whereby the attorney 
agreed to prosecute the snit at his own exnense. 
The Supreme Conrt held that no recovery eonld be 
had in that snit. for the reason that the agreement, 
champertons because made by an attorney, was the 
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{ the plaintitt’s claim and that the plain- 
aim could not be supported by an agreement 
which was champertous and unlawful. “The result 
is,’ said the court, “that this action cannot be 
maintained by the trustees claiming under the 
deed, although a similar action might have been 
maintained by the grantors in their own names. 
Burnes v. Scott, 117 U. S., 582, 590, and Hilton v. 
Woods, L, R. 4 Eq., 432, 439, there cited.” 

The case of Burnes v. Scott, supra. has been fol- 
lowed in Byrne v. Kansas City Co., 55 Fed., 44, and 
the doctrine of Peck v. Henrich, supra, has been fol- 
lowed in. Keiper. Miller, 68 Fed., 627, 630, and in 
the Clara A. MeIntyre, 94 Fed., 552. The Peck case 
affirms the decision in Burnes v, Scott. 

















POINT FOUR. 


A lawsuit is not of such an exclusive 
and sacred character that parties 
may not have the sympathies and ac- 
cept the aid of associates and friends 
in carrying it on without subjecting 
themselves to tae charge of collu- 
sion. 


The language of this point is the language of 
Judge Nixon in Dinsmore v. Central R. Co., 19 Fed., 
153, 155, where a plea similar to the plea in the case H 
at bar was interposed and held bad. Defendant | 
misinterpreting, relies upon this case. Judge 
Dixon said that the objection that the bill “was not 
exhibited in good faith, but co//nsirely and in the 
interest of others, goes to the jurisdiction of the ' 
court.” This means, as the cases cited in that case 
in support of the objection show, that where in a 
suit, such asa patent suit there is no actual contro- 
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versy between the parties, one being uuder coutrol 
of the other, and third persons will be injured by 
the decision of the suit, the suit is collusive and the 
court refusing jurisdiction, will dismiss it. .Lmeri- 
can Co, v. Vail, 15 Blateh, 315. 





POINT FIVE. 


Defendant's plea is one in abate- 
ment and goes, therefore, to the 
whole bill. The answer filed by de- 
fendant in connection with its plea 
overrules the plea or the answer isa 
nullity, since the plea in abatement 
goes to the whole billand the answer, 
not waiving the plea,is only tothe 
residue of the bill, which is nothing. 





Complainant was enjoined on defendant's motion 
from taking testimony in support of the bill because 
of the existence of the plea. 

The answer begins (4) as follows:—‘And this 
defendant not w: ng its said plea, but wholly rely- 
ing and insisting thereon, for answer to the residue 
of the complainant's bill of complaint,” ete 

In Dinsmore vr. Central R. Co. 19 Fed... 
was held that 














“The objection to a bill that it was not ex- 

hibited in good faith, but collusively and in 
the interests of others, goes to the jurisdic- 
tion of the court, and should be raised by 
plea in abatement and not by answer. 
Tt has no proper place in the answer, and is 
always regarded as waived after the defend- 
ants have answered upon the merits.” So 
held although testimony had been taken on 
the plea. 
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2, the Court 


“The defendants by answering to the mer- 
its, have waived their right to rely upon their 
plea in abatement. It is a well settled rule 
of practice in the national courts that mat- 
ters in abatement can in general only be set 
up by plea or demurrer and that a defendant 
by answering, waives any such objection. 1, 
Foster. Fed., Pr., See. 125, and authorities 
there cited; Story Eq. Pl, See. 708; Lirings- 
ton v. Story, 11 Pet.. 393; Wickliffe v. Ow- 
ings, 17 How., 51; Pierce v. Feagans. 39 


Fed., 588.” 











To the same effect is Jmperial Co. vr, Wyman, 88 


Fed., 574. 
In Hudson v, Randolph, 66 Fed., 216, 218, the 
Circuit Court of Appeals said: 


“The so-called plea states nothing but con- 
clusions of law and is but a recapitulation of 
the grounds urged in the demurrer, over- 
ruled by the court, and, as such, was prop- 
erly disregarded. In addition to this, it may 
be noticed that, considered as a plea, it went 
to the whole bill, and, under well recognized 
rules of equity pleading, it was waived when 
the pleader filed an answer to the whole 
bill.” 





In Crescent City, &c., Co. v. Butchers, &c., Co,, 12 
Fed., 225, the Court said: 


ie ae, said: 
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“But we do not understand that there is 
any rule that allows a defendant to demur to 
the whole bill, to pl to the whole bill and 
answer to the whole bill at the same time. 
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The effect of such pleading is that the plea 
is taken as waiving the demurrer, and the 
answer as waiving the plea. See Daniel Ch., 
787, 788. In this view of the case, the de- 
murrer and pleas filed herein should be over- 
ruled.” 


The incorporation by defendant in the suit at bar 
of its plea in abatement in its answer was a mere 
nullity, because, said the Supreme Court in Liv- 
ingston v, Story, 11 Pet., 393. 


“Matters in abatement and to the jurisdic- 
tion, being preliminary in their nature, 
must be taken advantage of by plea; and 
cannot be taken advantage of in a general 
answer, which necessarily admits the:right 
and capacity of the party to sue.” 


To the same effect is Desert Co, r. Wedekind, 110 
Fed., 873, 877, and cases there cited. It is clear, 
therefore, in the case at bar that defendant, by its 
general answer, has admitted the right and eapac- 
ity of complainant to sue, and has, for this reason, 
overruled its plea. The same principle was stated 
by Judge Story in Stearns rv. Page, 1 Story, 204, 
213, wherein he said: 


“A plea states some ground why the de- 
fendant should not go into a full defense. 
But if the answer goes into a full defense, 
that necessarily overrules it.” 


Cases decided under equity rule 37, being cases 
not invelving pleas in abatement or to the jurisdic- 
tion, but involving pleas in bar and answers which 
overlap as to part of each only, recognize the well 
settled rule stated in the cases above cited that a 
plea to the whole bill is waived by the filing of aa 
answer to the whole bill. Such cases decided un- 
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der equity rule 37 are Huntington v. Laidley, 7 

3 Fed., 865, 866; Mercantile Co. v. Ry. Co., 84 Fed.. 
379, 383, citing Grant v. Insurance Co., 121 U. S., 
105. 

It is hardly necessary to remark that defend- 
ants’ effort to create the impression, by mere words, 
in its plea and answer that the plea is to one part 
of the bill and the answer to the remainder of the 
bill is futile. It is said in Daniel’s Ch., Pl. Pr., 788, 
that 

























“A defense in words applicable to part of 
a bill only but in reality applicable to the 
whole bill is not good and cannot stand in 
conjunction with another distinct defense 
4s applicable and applied to another distinct 
part of the bill.” 


As above shown, defendant's so-called plea is one 
in abatement and such a plea in abatement cannot 
stand with an answer to the merits. Such a plea in 
abatement is, moreover, a plea to the whole bill ; 
within the meaning of the rules of equity pleading 
above set forth (Westerrelt v. Library Burean, 114 
Fed., 487, 488), aud is for this reason also overruled 
by the answer. i 
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POINT SIX. 


The plea filed by defendant wasa 
nullity, since it contains no certificate 
of counsel that it was well founded in 
point of law, and is not supported by 
affidavit that itis not interposed for 
delay and that it istrue in point of 
fact,as required by Equity Rule 31. 
If complainant waived this objection 
by filing its replication, as defendant 
claims, the absence of the affidavit 
and of the certificate tends to show 
the invalidity of the plea both in 
point of fact and in point of law. 

Equity rule No. 31 provides: 

“No demurrer or plea shall be allowed to 
be filed to any bill, unless upon a certificate 
of counsel, that in his opinion it is well 
founded in point of law, and supported by 
the affidavit of the defendant; that it is not 
interposed for delay; and, if a plea that it is 
true in point of fact.” 





An inspection of defendants’ plea and answer 
shows that the plea does not comply with the re- 
quirements of equity rule 31 above quoted, The 
Supreme Court of the United States holds that in 
such case a plea or demurrer may be disregarded 
absolutely by complainant and a degree pro con- 
fesso may be entered. Such a defective plea or de- 
murrer is, therefore, an absolute nullity. 

In Furnace Co. vr. Witherow, 149 U. S., 576, the 
Supreme Court said: 


“Inasmuch as the so-called demurrer was 
fatally defective in lacking the affidavit of 
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defendant and certificate of counsel required 
by rule 31, there was no error in disregard- 
ing it and entering a decree pro confesso.” 
Such a defective plea may, either be disregarded 
absolutely, or may on motion be struck from the 
files (National Bank v. Insurance Co., 104 U. S., 
54, 76; Goodyear v. Toby, 6-Blatch, 130; American 
Steel Co.v. Wire Unions, 90 Fed., 598, 599). 
To the same effect is Secor v. Singleton, 9 Fed., 
809; Preston v. Finley, 72 Fed., 850, 853. 





POINT SEVEN. 


Defendant, by its plea, having put 
complainant tothe trouble, delay and 
expense of an issue, cannot if the 
plea is found against it, claim the 
right to file an answer. 


In Kennedy v. Cresswell, 101 U. S., 641, the Su- 
preme Court so held and said: 

“Bradley, J.: “Since, then, the complain- 

ants were entitled to a deeree, the question 


is what decree? If a defendant plead a false” 


plea, and it be so found, what is next to be 
done? Is it to be merely overruled; and an 
order made that he answer further, as in 
case of overruling a demurrer, or of overrul- 
ing a plea, for insufficiency? This is not 
the usual course. Having put the plaintif™ 
to the trouble and delay of an issue, the de- 
fendant cannot, after it is found against 
him, claim the right to file an answer; al- 
though, if the complainant desires a discov- 
ery, which the plea sought to avoid, he may 
undoubtedly insist upon it. But that is the 
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complainant’s rigit, not the defendant's.” 
ee * 

“If the plea is found to be false, it would 
seem to be just and equitable that the case 
should stand as if the defendant had ad- 
mitted the allegations of the plaintiff. 
* * * ‘Upon a plea found false the plain- 
tiff is entitled to a decree; and if a discov- 
ery is wanted, the defendant is ordered to be 
examined upon interrogatories, * * * ‘if 





the plea is untrue, the complainant will be 
entitled to a decree against the defendant in 
the same manner as if the several matters 
charged in the bill had been confessed or ad- 
mitted. Ifa discovery is necessary to enable 
the complainant to obtain the relief sought 
for by his bill, the defendant cannot evade 
answering by putting in a plea which turns 
out to be false’ * * * 

“In the present case, the complainants did 
not see fit to insist upon a further discovery. 
Being entitled to a decree pro confesso as to 
the principal charges of their bill, and the 
executor having admitted sufficient assets to 
pay the debts of the estate, they were con- 
tent to take a deeree against him for the 
amount of the debt.” 











In Pierce v. Rice, 142, (, S.. 28, and Green v. 
Roque, 158 U’. S., 478, it is held that under the prac- 
tice in chancery as modified by equity rule 33, when, 








by filing a replication, issne is taken upon a plea, 
the facts, if proven, will avail the defendant onlv 
so far as in law and equity they onght to avail 
him. 

Hence, in Kennedy v. Cressivell, supra., a decree 
in chief founded upon a finding of an issne of fact 
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22 
joined by traverse of a plea iu favor of the plaiutili 
was affirmed. 

In Elgin Co. v. Nichols, 65 Fed., 215, the Cireuit 


Court of Appeals aflirmed a decree in chief in favor 


of complainant upon the ground that defendant's 
plea of a license had been found, against defendant, 

In Earll v. Metropolitan Street Ry. Co,, 87 Fed., 
528, Judge Wheeler, following the Kennedy and 
Elgin cases, supra., granted a decree for an injune- 
tion and an account in favor of complainant upon 
the ground that defendant's plea of license had 
been found against defendant. See also Lilienthal 
vr, Washburn, & Fed., 709. 


Point Eight. 


The plea is false in fact and invalid in law, for 
the reasons aforesaid. 

It is respectfully submitted that upon the author- 
ities above cited, the court should so hold and that, 
within the decision of the Supreme Court in Ken- 
nedy v, Cresswell, 101 U. 641, quoted supra, un- 
der Point Seven, complainant is entitled to a decrev 
as prayed for in the bill of complaint. 

LOUIS HICKS, 
Of Counsel for Complainant. 





EuisHa K. Camp, 
“Solicitor for Complainant. 
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UNITED STATES CIRCUIT COURT, 


SOUTHERN DISTRICT OF NEW YORK. 





New York Puonocrapn Com- 
: PANY, 
ag Complainant, 


vs. In Equity. 


NationaL Puonocrapu Com- 
PANY, 
Defendant. 


BRIEF FOR DEFENDANT 
ON PLEA, 


The bill of complaint is filed to enjoin the de- 
fendant from violating a contract made between 
the predecessors of the complainant and the North 
American Phonograph Company; which contract ] 
the complainant claims is binding on the defend- 
ant. The defendant filed a plea alleging that the 
suit is brought, not in the interest of the complain- : 
ant (a citizen of this district), but in the interest of 
two West Virginia corporations—the American 
Graphophone Company and the Columbia Phono- 

2 graph Company General. It is in effect a plea in 
q abatement, and is based on Dinsmore vs. Central 
\ R.R. Co., 19 Fed. Rep., 153. 
» i: With the plea an answer to the entire bill was 
7 filed. We do not deny that such an answer would 
have overruled the plea had the complainant so 
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elected. The complainant, however, filed replica- 
tions to both the plea and the answer, choosing to 
- have the issue raised by the plea determined. 
Testimony was immediately taken on the plea, and 
the complainant set the case down for hearing at 
this Term. That brings the issue properly before 
this Court at this time. 
The proofs taken under the plea failed to prove 
technically its allegations. They show that the 
. Suit is brought in the interest of James L. Andem, 
.a resident of New Jersey, and not in the interest 
of the two West Virginia corporations mentioned 
in the plea. As the merits of the plea are the 
same, no matter who the third party is for whose 
benefit the suit is brought, we ask that, if neces- 
sary, the plea be amended so as to substitute the 
name of James L. Andem for those of the two West 
Virginia corporations. This can be no injury in 
the nature of a surprise, as the counsel in this case 
are employed by Andem. His contract with them 
appears on pages 82 to 87 of the defendant's proofs. 
The contract under which Andem is bringing 
this suit is found on pages 24 to 27. <A prelimi- 
nary contract is found on pages 76 to 78, and a 
. subsequent modifying contract, 79 and 80. In 
making these contracts Andem acted entirely for 
himself (pages 102 and 103). The contract is in 
effect a sale to Andem of the claims of the complain- 
ant for a price equal to 40 per cent. of what Andem 
shall realize on them, although this feature is at- 
tempted to be concealed under the guise of giving 
Andem sixty per cent. as compensation. His en- 
tire control of the matter practically constitutes 
ownership. 
The question of jurisdiction of the Court also 
arises here. 
Under the allegations of the bill the jurisdiction 
arises only on account of diverse citizenship, as 
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the complainant is a New York corporation and 
all the defendants are residents of New Jersey. 
Andem, however, is a resident of New Jersey (De- 
fendant’s Proofs, page 13). Before becoming a 
resident of New Jersey he was a resident of Ohio 
(Case, pages 24 and 33). 

This Court will not permit jurisdiction to be 
claimed under any such subterfuge, and the lack 
of jurisdiction may be raised at any stage of the 
case, and the Court will, if necessary, raise the 
point on its own motion. 

Board of Commissioners vs. Dudley, 
178 U. S., 248. , 


Another important question arises under the 
testimony taken under the plea. It appears that 
the contract between Andem and the New York 
Phonograph Company is champertous. Andem 
has no personal interest in the controversy. He 
holds only one share in the complainant company 
(Defendan’s Proofs, page 128). The capital stock 
of the complainant is $2,500,000 (page 59). 

No recovery can be had on a claim which was 
acquired through a champertous agreement. 

Barker vs. Barker, 14 Wis., 131. 
Allarde vs. Lamirande, 29 Wis., 502. 
Orcult vs. Pettit, 4 Denio, 233. 
Browning vs. Marvin, 100 N. Y., 148. 
Fowler vs. Callan, 5 East. Rep., 549. 
Peck vs. Henrich, 167 U. 8., 624. 


This defense is naturally much more available 
in an equitable suit where the complainant seeks 
from this Court the extraordinary aid of the writ 
of injunction. Where the complainant does not 
come into equity with clean hands he should be 
relegated to his remedy at law. 

Champerty in connection with an agreement 
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need not be pleaded. If the fact at any time comes 
to the attention of the Conrt it will refuse longer 
toentertain the suit. 
Barker vs. Barker, supra. 
Allarde vs. Lamirande, supra. 
Am. & Eng. Enc. of Law (1st Ed.), 
Vol. 3, p. 87. i 


We respectfully submit that the plea should be 
sustained and the bill dismissed. 


— 


Ropryson, Bropie & Warp, 
Solicitors for Defendant. 


Howarp W. Hayes, 
Of Connsel. 
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